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1 AN ACT to amend 601.41 (4) (a); and fo create 628.347 of the statutes; relating

2 to: requirements for recommendations made by insurers and insurance
w S
CS;/ intermediaries to senior consumers in annuity transaction?{ and granting
4 rule-making authority. -

,@wﬂ

~

Analysis by the Legislative Reference Bureau

This bill prohibits an insurance intermediary, or insurer if no intermediary is
involved, from making a recommendation to a person who is 65 years old,for older
(senior consumer) about purchasing or exchanging an annuity u}ﬂess the
intermediary or insurer has reasonable grounds to believe that the recommendation
1s suitable for the senior consumer based on facts disclosed by the senioy consumer.
Before making a recommendation, the intermediary or insurer imust make
reasonable efforts to obtain information from the senior consumer abdut his or her
financial status, tax status, and investment objectives.
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"~ "The bill requires insurers #gZddy#e,a system for supervising annuity
transaction recommendations that are macﬁe to senior consumers/and provides
certain requirements with which the supervisory system must comply" The bill
authorizes the commissioner of insurance¥(commissioner) to order an insurer or
intermediary to take corrective action if a senior consumer is harmed by a violation
of the provisions regulating annuity transaction recommendations and authorizes
the commissioner to promulgate rules to reduce or eliminate penalties for violations
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of the provisions if, after a violation is discovered, corrective action is promptly taken

—L’_—f;()éthe Senior consumer.
,; -
i

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

i,

SECTION 1. 601.41 (4) (a) of the statutes is ‘amended to read: /L/

601.41 (4) (al The commissioner shall issue such prohibitory, mandatory, and

e
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other deers as are necessary to_sectire comphance with-the law, and may order B
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remedlal measures or other correctlve actlon P T
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SECTION 2. 628.347 \éf the statutes is created to read:

628.347 Suitability of annuity sales to senior consumers. (1)

DEFINITIONS. In this section:

(a) “Annuity” means a fixed or variable annuity that is individually solicited,

whether the product is classified as individual or group.

(b) “Senior consumer” means a person who is 65 years of age or older. The term
includes any joint owner of an annuity who is less than 65 years of age if at least one
joint owner is 65 years of age or older, and any prospective joint purchaser of an

annuity who is less than 65 years of age if at least one prospective joint purchaser

1s 65 years of age or older o
//.,,——-———%_......\ R T e s e e e g "“"m\%

=N OTE: ThlS deﬁm.twn“ls*cumbersome but when.theterm “senior consumer” is

( firstased in'sub, (2)yit"1s with respect to-someone who either owns-or Imay ptitchase an

nuity. /

ox — e

(2) DUTIES OF INSURERS AND INSURANCE INTERMEDIARIES WITH REGARD TO
RECOMMENDATIONS. (a) Except as provided in par. (c):/an insurance intermediary, or
insurer if no intermediary is involved, may not recommend to a senior consumer the
purchase or exchange of an annuity ?if the recommendation results in another
insurance transactionflunless the intermediary or insurer has reasonable grounds
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1 to believe that the recommendation is suitable for the senior consumer on the basis
2 of facts disclosed by the senior consumer as to his or her investments, other insurance
3 products, and financial situation and needs.
a\»#ﬂ S L T R S i i g e e st
***NOTE: The words in parentheses are problematic: how would the intermediary
or insurer know what the result will be when the recommendation is made? Shouldn’t
the standard for recommendations be the _same regardless of whether the
e recommendatich actually results in anothe';;«jn’s""ﬁﬁrah e transaction? In other words, why
T would it be okay to make a recommendation that is not suitable as long as the/s,enior
consuprer doesn’t actually act on it?"Should this language j_gstea’ﬂfe somethinig to the
effeet that the recommendation must be suitable if made for the purpose of inducing
another insurance tr 1on or for the purpose of inducing the person to acquire a /
product sold by the insurer or intermediary? et I
4 (b) Before making a recommendation described in par. (a), an insurance
5 intermediary, or insurer if no intermediary is involved, shall make reasonable efforts
6 to obtain information concerning all of the following:
/r’—AK‘ TR —— SR b i O E O S gy 2@ e
*+NOTE: The proposed language said that the information should be obtained < -
= before the execution of the annuity transaction, but.shouldn’t this information be
. obtained before a recmnﬂiﬁﬁ&%mac}%,mlatﬁ“& than dfter a recormiiéndation but
ore the e 10f of the annuit Shction based on the récémmendation? How can )
a suitable recommendation be made without this information? e i
7 1. The senior consumer’s financial status.
8 2. The senior consumer’s tax status.
9 3. The senior consumer’s investment objectives.
10 4. Any other information that is reasonably appropriate for determining the
N . : PR - akad
11 suitability of a recommendation to the senior consumer. 2
P £
@ senior consumer ¥ does any
13 of the following:
14 1. Refuses to provide relevant information requested by the insurer or
15 insurance intermediary.
16 2. Fails to provide complete or accurate information.
17 3. Decides to enter into an insurance transaction that is not based on a
18 recommendation of the insurer or insurance intermediary.
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SECTION 2

+*NOTE: Subdivision 3. doesn’t make sense. It has the same problem that par. (a) b
,-'has Why would it be okay for an insurer to make a recommendation that is not suitable
=—=> . aslong as the-séhior consumer makes a choice that is not based on the recommendation?
7/ How Would ‘the insurer know what choice the senior consumer will - make when the/
; recommendatlon is made so that the insurer knows Whether,li? can make an unsuztable
recommendatlon or must makea suitable recommendation? Is there some way for subd.

3. to make sense? 76 intention that an unsuitable recommendation will not be
\\%I:d&'lll_‘zwe_ﬂd if the senior-consumer does not-act-on-it?-- v .o

2 shall be reasonable under all circumstances actually known to the insurer or
3 insurance intermediary at the time the recommendation is made.

s NOTE: | Wasn’t sure what the relatlonshlp was supposed to be between par. (c) \\
and par. (d). To require a recommendation to be reasonable regardl f anything else )
o seemed to make the most sens,e,rI't Wwould seem to make the-most s ﬁnsz% subseckion™” )
i ( to req he in UIW/D%T par. (b) before a eg_o;nmeﬁd;:mn is made an 71 to require

the ecommendatlon to be reasonable under the c1rcumstances known to the insurer or
termedlary s S A e —

AT

(3) INSURER’S SUPERVISORY RESPONSIBILITY. (a) /&

ST
insureﬁ shall MM

jmu&“f? 4-gv

T .
1.(Written procedures O Koinnin /
C‘;\;é)wmiwva Aﬂ& - = et {&W
2?er10d1c reviews of 1gs Hstribatige ek

>,
&
@ designed to achieve compliance Wlth this section W&W
&)
)

-D

ﬂlat are reasonably designed to

11 assist in detecting and preventing violations of this sectlon\/ )
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' 12/ C/é{(%) % An insurer may @Eomtract JElg

|

N ‘
Elgsits e /a 3rd party #h@g-pbligation-te -
. L L S PPN S lB v
/,@ ot the Liuictiqns (required under par. (a) with respect to insurance

14 intermediaries under contract with or employed by the 3rd party. - ff% P,

O @/ C&\ %Iﬁa@ﬂgur e cordracts, m’@};,a«%l;dfpéuﬂy tnddtsubd: df,z‘f%surer shall make

@ reasonable inquiry to ensure that % 3rd partys performing the functions required
. ~ Oaaeda, = 04 N Ao borald
@7 under par. (a) and shall take apy.reagon ﬂfactionﬁmder the circumstances to

enforce the $pfhp

gAs contractual obligation to perform the functions. An insurer
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SECTION 2
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O may comply with its obligation to make reasonable inquiry Mg}% all of the
© s >

i T@g@e@ed@umm%ﬁésed on reasonable selection
Wﬁwuﬁ-ﬁ refeX e R

@ :
| \j , g c,mﬁ?maf?}fwez IAAAAL G 7%
@ criteria,\to determme whether the 3rd parties are performing the requ1red functions. %_
Lo cov- (QJMI "‘iﬁ*\g Neute i AL.
@ The insurer shall perform a@ﬁ procedures]that are reasonable under the S/
T @

@ senior consumers Byl Qratnds Sceribegitess of products other than ##ifsnyetis
T 6{“4@&‘@? j"q’\'e— :""W‘M‘M’«*’ 2inoiall o.‘mm“t oL far »a;’w PYIT I o
LW @ annmtleiée 6/6 ) %F P
x; b M@e& Tt e
Vg f‘\} gk('ﬁ) REMEDIAL MEASURES. The commissioner may do any of the followmg
L3 B
\ 3{ | 18 (a) Order an insurer to take reasonably appropriate corrective action for any
19 senior consumer harmed by a violation of this section by the insurer or the insurer’s
20 insurance intermediary.
21 (b) Order an insurance intermediary to take reasonably appropriate corrective
22 action for any senior consumer harmed by a violation of this section by the insurance
23 intermediary. \/a‘f‘? BV D duﬁy/\,«f [ W\dﬂ'ﬁ{;ﬁfw el B ﬁ‘ %,wke t)/

@ (c) Order a pgrse

25 to sell, or solicit the sale of, annuities to senior consumers to take reasonably

ol that employs or contracts with an insurance intermediary
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|
1 appropriate corrective \z\wtion for any senior consumer harmed by a violation of this
2 section by the insurance intermediary.
- ton by \ y: Q-

Kf%) PENAWIES; MIT&IGA ON. (a) Aninsurer’sYcense may be suspended o
) \

to correct the violationnwithin

3), including a

stances, corrected

- < INQTE: Should §,refer to the instwer’s “ce 1ﬁca of authority” instead of /
~¢ “lice t’ 2, M"‘ﬂ/ ) f*\Mw /- P \/ //\&.,
1 M ( 2 pon. = M (l)(a\;‘ (h\ 6‘ (d) /
i« j@ (b) A penalty\for a violation of # i, including a forfe1ture, may be

12 7&rédy corrective action is Mp‘m taken for the senior consumeﬁ
13 (¢) The commissioner may promulgate rules related to the reduction or
14 elimination of penalties for violations of this section on the basis of prompt action
15

taken to correct any harm caused to senior consumers by the violations.

A6 RECORD KEEPING. An i dani int di hall maintai
‘w-j {@@’% E('%) insurer and an insurance intermediary shall maintain,

17 or be able to make available to the commissioner, records of the information collected
18 from a senior consumer and other information used in making a recommendation
19 that was the basis for an insurance transaction for 6 years after the insurance
20 transaction is completed by the insurer, except as otherwise permitted by the
21 commissioner by rule. An insurer may, but is not required to, maintain records on
22 behalf of an insurance intermediary.

23

€8 é—'(z) ExEMPTIONS. This section does not apply to any of the following:
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(a) Direct response solicitations in which no recommendation is made based on

m,.———\

information collected from the senior consumer. ’/CQN P
. p——

/7 reqys ment b in-sub. (2) only applre§ to recommgldat ions-nrade.” " Or doss this paragraph
Q "a recomm ion is made but it is ot based on information from the senior
¢

onsumer? s st e,
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e ****NOTE Is thlS necessary‘7 Itwould seem to be excluded by definition since the j
v
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(b) Recommendations related to contracts used to fund any of the following:

1. An employee pension or welfare benefit plan that is covered by the federal
Employee Retirement ahd Income Security Act.

2. A plan described‘in section 401 (a) or (k), 403 (b), or 408 (k) or (p) of the
Internal Revenue Code, if the plan is established or maintained by an employer.

3. A government or church plan as defined in section 414 of the Internal
Revenue Code, a government or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax exempt organization under
section 457 of the Internal Revenue Code.

4. A nonqualified deferred compensation arrangement established or
maintained by an employer or plan sponsor.

5. A settlement or assumption of liability associated with personal injury

litigation or any dispute or claim resolution process.

6. A formal prepaid funeral or burial contract. o \{\/
T ****NOTE l,.*acl‘deif’ bwg,ﬁbuﬁél’m sihce these .con%rac*tsf“”‘are .called-“buitial

Mﬂmm 445, T S Py \\
- ementsifi ch. 445, ,

8 ALTERI\T}ATE COMPLIANCE. Comphance with the Natlonal Assoc1at10n of

Secu}rtles Dealers Conduct Rules pertalmnglto su1tabll1ty satlsfy the re(fu1rements
o \

S
\/u’nder sub. (2) f{)r recommendmg variable annu1t1es Nothing in this subsection,
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however, limits the commissioner’s ability to enforce this section. /
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(1) SUITABILITY OF ANNUITY RECOMMENDATIONS. The treatment of section 628.347
of the statutes first applies to recommendations for the purchase or exchange of

annuities that are made on the effective date of this subsection.

A~ Lo m@

=

(END)

""""
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INSERT A

- The bill makes a few miscellaneous changes including: specifically providing
that orders of the commissioner¥may be for remedial measures or restitution;
clarifying that, in addition to information obtained from insurance regulators, the

% office of the commissioner of insurance (OCI)'may refuse to disclose and prevent any
other person from disclosing information provided by OCI to those insurance
regulators; limiting the amount that an insurance corporation may invest in a
subsidiary;émd removing an exemption for payment of extraordinary dividends by
a domestic insurer to a domestic insurer from a requirement to report the payment
to the commissioner at least 30 days in advance.

(END OF INSERT A)

INSERT 24 [ ‘}F ’::;
ve
1 SECTION 1. 601.41 (4) (a) of the statutes is renumbered 601.41 (4) (a) (intro.)
2 and amended to read:
3 601.41 4) (a) (intro.)\/ The commissioner shall issue such prohibitory,
4

mandatory, and other orders as are necessary to secure compliance with the law. An

any of He Biowing
D order requiring remedial measures or restitution may includef ~ ~=

History: 1977 c. 339s. 43; 1979 c. 89, 102, 177; 1983 a. 358 5. 14; 1985 a. 29; 1985 a. 182 5. 57; 1987 a. 247; 1989 a. 187 5. 29; 1989 a. 201, 336; 1991 a. 39; 1993 a. 16;
1995 a. 201; 1997 a. 27, 51, 252; 1999 a.J0 s. 672; 2001 a. 16, 65, 109.

ot

6 SECTION 2. 601.41 (4) (a) 1. of the statutes is created to read:

@ 601.41 (4) (a) 1. Remedial measures or restitution\lll/nder s.m&. v

8 SECTION 3. ‘é01.41 (4) (a) 2. of the statutes is created to read:

9 601.41 (4) (a) 2. Remedial measures or restitution\{o enforce s. 611.72%1' ch.
10 617, including seizure or sequestering of voting securities of an insurer owned
11 directly or indirectly by a person who has acquired or who is proposing to acquire
12 voting securities in violation of s. 611.72 or ch. 617.

13 SECTION 4.\/601.465 (3) (intro.) of the statutes is amended to read:
14 601.465 (3) (intro.)’ Testimony, reports, records, communications,” and
15 information that are obtained by the office fromf/(')r provided by the office to, any of

2
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the following, under a pledge of confidentiality or for the purpose of assisting in the

conduct of an investigation or examination:

History: 1991 a. 269; 1999 a. 30.

SECTION 5. 611.26 (4)\{)f the statutes is renumbered 611.26 (4) (intro.) and
amended to read:

611.26 (4) OTHER SUBSIDIARIES. (intro.) An insurance corporation may form or
acquire other subsidiaries than those under subs. (1) to (8). The investment in such
subsidiaries may be counted toward satisfaction of the compulsory surplus
requirement of s. 623.11 and the security surplus standard of s. 623.12 to the extent
that the investment is a part of the leeway investments of s. 620.22 (9) for the first
$200,000,000 of assets or to the extent that the investment is within the limitations

under s. 620.23 (2) (a) and (b) for other assets. TheJcommissioner may limit
Vv
investment in subsidiaries under this subsection by rule or order. Unless approved

.. ) ) v )
by the commissioner, an insurance corporation may not do*anv of the following:

History: 1971 c. 260; 1979 ¢. 279 5. 9; 1981 ¢. 307; 1999 a. 30. \/

SECTION 6. 611.26 (4) (a) of the statutes is created to read:

611.26 (4) (a) Invest in a subsidiary more than @10 \p/ercent of its
assets or 50\{)ercent of its capital and surplui.r- > WniCheves s 1e8s

SECTION 7. 611.26 (4) (b)\éf the statutes is created to read:

611.26 (4) (b) Invest in a subsidiary to the extent that the insurer’s capital and
surplus with regard to\{)o]icyholders will not be reasonable in relation to the insurer’s
outstanding liabilities or adequate to meet the insurer’s financial needs.

SECTION 8. 617.225 (1f/()f the statutes is amended to read:

617.225 (1) Exeeptas—plﬂeﬁded—lmder—sub.—(&ga‘lﬁ domestic insurer may not

pay an extraordinary dividend to its shareholders and an affiliate of the insurer may

not accept an extraordinary dividend unless the insurer reports the extraordinary

%J//
3
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dividend to the commissioner at least 30 days before payment and the commissioner

does not disapprove the extraordinary dividend within that period.

History: 1987 a. 167.

v
SECTION 9. 617.225 (5) of the statutes is repealed.

(END OF INSERT 2-4)
INSERT 3-12

@ An insurance intermediary, or insurer if no intermediary is involved, has no

D>
obligation under par%l) to a senior consumer related to a recommendation if the

(END OF INSERT 3-12)
INSERT 4-1

‘88 Any recommendation of an insurer or insurance intermediary that, under par.
0
(03,/is not subject to the obligation under par. (a)

(END OF INSERT 4-1)

INSERT 4-8

AN
is established and maintained by complying with pars. (c) to (e),\/or shall
establish and maintain such a system, which shall includ =

(END OF INSERT 4-8)
INSERT 4-11

(b) A general agent or independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance
intermediaries that is reasonably designed to achieve compliance with this section,

or shall establish and maintain such a system, which shall include at least all of the

following:

;
™,
‘.‘»&/
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&\/ 1. Maintaining written procedures.v

@, 2. Conducting periodic reviews of records that are reasonably designed to assist

in detecting and preventing violations of this section”

(END OF INSERT 4-11)

INSERT 4-13

@ , which may be a general agent or independent agency, to establish and
maintain a system of supervision as @

(END OF INSERT 4-13)
INSERT 5-6

@ 1. The insurer annually obtains from a senior manager of the‘/3rd party who
has responsibility for the delegated functions a representation\élat the 3rd party is
performing the required functions and that the senior manager has a reasonable

basis for making the representation.

(END OF INSERT 5-6)
INSERT 5-11

. . v .

(e) An insurer that contracts with a 3rd party under par. (¢) and that complies
with the supervisory requirement under par. (d) satisfies its responsibilities under
par. (a) as to insurance intermediaries under contract with or employed by the 3rd
party.

. : : v :
(®) An insurer is not required under par. (a), and a general agent or independent
v

agency is not required under par. (b), to do any of the following:

(END OF INSERT 5-11)

_ANSERTS-16
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(8) A general agent or independent agency contracting with an insurer under
par. (c)\/shall promptly, upon request by the insurer under par. (d)z/provide a
representation as described in par. (d) 1. or give a clear statement that it is unable
to meet the representation criteria.

(h) No person may provide a representation under par. (d) 1. unless the person

satisfies all of the following:

1. The person is a senior manager with responsibility for the delegated

functions.
. : .
2. The person has a reasonable basis for making the representation.
v

(4) NATIONAL ASSOCIATION OF SECURITIES DEALERS CONDUCT RULES., Compliance

with the National Association of Securities Dealers Conduct Rules pertaining to
Q

suitability satisfy the requirements under subs. (%) and (%) for the recommendation
of variable annuities. Nothing in this subsection\,/however, limits the commissioner’s

ability to enforce this section.

(END OF INSERT 5-16)
INSERT 6-9

(6) PENALTIES; MITIGATION.‘/ (a) Any person who violates this section‘{s subject
to the penalties provided under s. 601.64, suspension or revocation of a license or
v
certificate of authority, and an order under s. 601.41 (4).

(END OF INSERT 6-9)
INSERT 8-3

SECTION 10. Effective dates. This act takes effect on the day after publication,

except as follows:

d
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(1) SUITABILITY OF ANNUITY RECOMME ONS treatment of section 628.347
o™ é‘-} 3 Q)‘X\% Ty QIO ok 5 Vv
of the statutes and SECTION A1 (A2) of this act take effect on the first day of the 7th

month beginning after publication.

(END OF INSERT 8-3)
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I have not includejan “initial applicability” provision for the treatment of s. 601.41 4)

(a) or 601.465 (3) (intro.).” The proposed language was not initial applicability but
applicability language. If you really think that it is absolutely necessary to include it, Yak
I can include it in the statutes by sayingm.,éll (4) (a) applies to orders issued af any

time with respect to violations occurring at any time, and that s. 601.465 (3) (intro.)

applies to communications, etc., received or provided at any time. It really shouldn’t

be necessary, though.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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October 27, 2003

I have not included an “initial applicability” provision for the treatment of s. 601.41 4)
(a) or 601.465 (3) (intro.). The proposed language was not initial applicability but
applicability language. If you really think that it is absolutely necessary to include it,
I can include it in the statutes by saying that s. 601.41 (4) (a) applies to orders issued
at any time with respect to violations occurring at any time, and that s. 601.465 (3)
(intro.) applies to communications, etc., received or provided at any time. It really
shouldn’t be necessary, though.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—-2682

E-mail: pam.kahler@legis.state.wi.us
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AN ACT ¢ repeal 617.225 (5); to renumber and amend 601.41 (4) (a) and
611.26 (4); to amend 601.465 (3) (intro.) and 617.225 (1); and to create 601.41
(4) (a) 1., 601.41 (4) (a) 2., 611.26 (4) (a), 611.26 (4) (b) and 628.347 of the
statutes; relating to: requirements for recommendations made by insurers
and insurance intermediaries to senior consumers in annuity transactions,

other miscellaneous changes to insurance provisions, and granting

rule-making authority.

Analysis by the Legislative Reference Bureau

This bill prohibits an insurance intermediary, or insurer if no intermediary is
involved, from making a recommendation to a person who is 65 years old or older
(senior consumer) about purchasing or exchanging an annuity unless the
intermediary or insurer has reasonable grounds to believe that the recommendation
is suitable for the senior consumer based on facts disclosed by the senior consumer.
Before making a recommendation, the intermediary or insurer must make
reasonable efforts to obtain information from the senior consumer about his or her
financial status, tax status, and investment objectives.

The bill requires insurers either to ensure that a system for supervising
annuity transaction recommendations that are made to senior consumers is
established and maintained or to establish and maintain its own system, and
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provides certain requirements with which the supervisory system must comply. The
bill authorizes the commissioner of insurance (commissioner) to order an insurer or
intermediary to take corrective action if a senior consumer is harmed by a violation
of the provisions regulating annuity transaction recommendations and authorizes
the commissioner to promulgate rules to reduce or eliminate penalties for violations
of the provisions if, after a violation is discovered, corrective action is promptly taken
for the senior consumer.

The bill makes a few miscellaneous changes including: specifically providing
that orders of the commissioner may be for remedial measures or restitution;
clarifying that, in addition to information obtained from insurance regulators, the
Office of the Commissioner of Insurance (OCI) may refuse to disclose and prevent
any other person from disclosing information provided by OCI to those insurance
regulators; limiting the amount that an insurance corporation may invest in a
subsidiary; and removing an exemption for payment of extraordinary dividends by
a domestic insurer to a domestic insurer from a requirement to report the payment
to the commissioner at least 30 days in advance.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 601.41 (4) (a) of the statutes is renumbered 601.41 (4) (a) (intro.)
and amended to read: |

60’1.41 (4) (a) (intro.) The commissioner shall issue such prohibitory,
mandatory, and other orders as are necessary to secure compliance with the law. An

order requiring remedial measures or restitution may include any of the following:

SECTION 2. 601.41 (4) (a) 1. of the statutes is created to read:

601.41 (4) (a) 1. Remedial measures or restitution under s. 628.347 (5).

SECTION 3. 601.41 (4) (a) 2. of the statutes is created to read:

601.41 (4) (a) 2. Remedial measures or restitution to enforce s. 611.72 or ch.
617, including seizure or sequestering of voting securities of an insurer owned
difectly or indirectly by a person who has acquired or who is proposing to acquire
voting securities in violation of s. 611.72 or ch. 617.

SECTION 4. 601.465 (3) (intro.) of the statutes is amended to read:



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

2003 — 2004 Legislature ~3- R i

SECTION 4

601.465 (3) (intro.) Testimony, reports, records, communications, and

information that are obtained by the office from, or provided by the office to. any of

the following, under a pledge of confidentiality or for the purpose of assisting in the
conduct of an investigation or examination:

SECTION 5. 611.26 (4) of the statutes is renumbered 611.26 (4) (intro.) and
amended to read:

611.26 (4) OTHER SUBSIDIARIES. (intro.) An insurance corporation may form or
acquire other subsidiaries than those under éubs. (1) to (3). The investment in such
subsidiaries may be counted toward satisfaction of the compulsory surplus
requirement of s. 623.11 and the security surplus standard of s. 623.12 to the extent
that the investment is a part of the leeway investments of s. 620.22 (9) for the first
$200,000,000 of assets or to the extent that the investment is within the limitations

under s. 620.23 (2) (a) and (b) for other assets. The commissioner may limit

investment in subsidiaries under this subsection by rule or order. Unless approved

by the commissioner, an insurance corporation may not do any of the following:

SECTION 6. 611.26 (4) (a) of the statutes is created to read:

611.26 (4) (a) Invest in a subsidiary more than 10 percent of its assets or 50
percent of its capital and surplus, whichever is less.

SECTION 7. 611.26 (4) (b) of the statutes is created to read:

611.26 (4) (b) Invest in a subsidiary to the extent that the insurer’s capital and
surplus with regard to policyholders will not be reasonable in relation to the insurer’s
outstanding liabilities or adequate to meet the insurer’s financial needs.

SECTION 8. 617.225 (1) of the statutes is amended to read:

617.225 (1) Exeept-asprovidedundersub.(5), a A domestic insurer may not

pay an extraordinary dividend to its shareholders and an affiliate of the insurer may
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not accept an extraordinéry dividend unless the insurer reports the extraordinary

dividend to the commissioner at least 30 days before payment and the commissioner
does not disapprove the extraordinary dividend within that period.

SECTION 9. 617.225 (5) of the statutes is repealed.

SECTION 10. 628.347 of the statutes is created to read:

628.347 Suitability of annuity sales to senior consumers. (1)
DEFINITIONS. In this section:

(a) “Annuity” means a fixed or variable annuity that is individually solicited,
whether the product is classified as individual or group.

(b) “Senior consumer” means a person who is 65 years of age or older. The term
includes any joint owner of an annuity who is less than 65 years of age if at least one
joint owner is 65 years of age or older, and any prospective joint purchaser of an
annuity who is less than 65 years of age if at least one prospective joint purchaser
is 65 years of age or older.

(2) DUTIES OF INSURERS AND INSURANCE INTERMEDIARIES WITH REGARD TO
RECOMMEﬁDATIONS. (a) Except as provided in par. (c), an insurance intermediary, or
insurer if no intermediary is involved, may not recommend to a senior consumer the
purchase or exchange of an annuity if the recommendation results in another
insurance transaction or series of insurance transactions unless the intermediary or
insurer has reasonable grounds to believe that the recommendation is suitable for
the senior consumer on the basis of facts disclosed by the senior consumer as to his
or her investments, other insurance products, and financial situation and needs.

(b) Before making a recommendation described in par. (a), an insurance
intermediary, or insurer if no intermediary is involved, shall make reasonable efforts

to obtain information concerning all of the following:
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1. The senior consumer’s financial status.

[\

. The senior consumer’s tax status.

3. The senior consumer’s investment objectives.

4. Any other information that is reasonably appropriate for determining the
suitability of a recommendation to the senior consumer.

(c) An insurance intermediary, or insurer if no intermediary is involved, has no
obligation under par. (a) to a senior consumer related to a recommendation if the
senior consumer does any of the following:

1. Refuses to provide relevant information requested by the insurer or
insurance intermediary.

2. Fails to 'provide complete or accurate information.

3. Decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance intermediary.

(d) Any recommendation of an insurer or insurance intermediary that, under
par. (), is not subject to the obligation under par. (a) shall be reasonable under all
circumstances actually known to the insurer or insurance intermediary at the time
the recommendation is made.

(3) INSURER'S SUPERVISORY RESPONSIBILITY. (a) An insurer either shall ensure
that a system to supervise recommendations that is reasonably designed to achieve
compliance with this section is established and maintained by complying with pars.
(c) to (e), or shall establish and maintain such a system, which shall include at least
all of the following:

1. Maintaining written procedures.

2. Conducting periodic reviews of its records that are reasonably designed to

assist in detecting and preventing violations of this section.
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(b) A general agent bor independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance
intermediaries that is reasonably designed to achieve compliance with this section,
or shall establish and maintain such a system, which shall include at least all of the
following:

1. Maintaining written procedures.

2. Conducting periodic reviews of records that are reasonably designed to assist
in detecting and preventing violations of this section.

(¢) An insurer may contract with a 3rd party, which may be a general agent or
independent agency, to establish and maintain a system of supervision as required
under par. (a) with respect to insurance intermediaries under contract with or
employed by the 3rd party.

(d) Aninsurer shall make reasonable inquiry to ensure that any 3rd party with
which the insurer contracts under par. (c) is performing the functions réquired under
par. (a) and shall take such action as is reasonable under the circumstances to enforce
the contractual obligation to perform the functions. An insurer may comply with its
obligation to make reasonable inquiry in all of the following ways:

1. The insurer annually obtains from a senior manager of the 3rd party who
has responsibility for the delegated functions a representation that the 3rd party is
performing the required functions and that the senior manager has a reasonable
basis for making the repi'esentation.

2. The insurer, based on reasonable selection criteria, periodically selects 3rd
parties contracting under par. (c) for reviews to determine whether the 3rd parties
are performing the required functions. The insurer shall perform those procedures

to conduct the reviews that are reasonable under the circumstances.
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(e) An insurer that contracts with a 8rd party under par. (c) and that complies
with the supervisory requirement under par. (d) satisfies its responsibilities under
par. (a) as to insurance intermediaries under contract with or employed by the 3rd
party.

(f) An insurer is not required under par. (a), and a general agent or independent
agency is not required under par. (b), to do any of the following:

1. Review, or provide for the review of, all insurance intermediary solicited
transactions.

2. Include in its system of supervision an insurance intermediary’s
recommendations made to senior consumers of products other than annuities offered
by the insurer, general agent, or independent agency.

(g) A general agent or independent agency contracting with an insurer under
par. (c) éhall promptly, upon request by the insurer under par. (d), provide a
representation as described in par. (d) 1. or give a clear statement that it is unable
to meet the representation criteria.

(h) No person may provide a representation under par. (d) 1. unless the person

satisfies all of the following:

1. The person is a senior manager with responsibility for the delegated
functions.

2. The person has a reasonable basis for making the representation.

(4) NATIONAL ASSOCIATION OF SECURITIES DEALERS CONDUCT RULES. Compliance
with the National Association of Securities Dealers Conduct Rules pertaining to
suitability satisfy the requirements under subs. (2) and (3) for the recommendation
of variable annuities. Nothing in this subsection, however, limits the commissioner’s

ability to enforce this section.
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(5) REMEDIAL MEASURES. The commissioner may do any of the following:

(a) Order an insurer to take reasonably appropriate corrective action for any
senior consumer harmed by a violation of this section by the insurer or the insurer’s
insurance intermediary.

(b) Order an insurance intermediary to take reasonably appropriate corrective
action for any senior consumer harmed by a violation of this section by the insurance
intermediary.

(¢) Order a general agent or independent agency that employs or contracts with
an insurance intermediary to sell, or solicit the sale of, annuities to senior consumers
to take reasonably appropriate corrective action for any senior consumer harmed by
a violation of this section by the insurance intermediary.

(6) PENALTIES; MITIGATION. (a) Any person who violates this section is subject
to the penalties provided under s. 601.64, suspension or revocation of a license or
certificate of authority, and an order under s. 601.41 (4).

(b) A penalty under par. (a) for a violation of sub. (2) (a), (b), or (d), including
a forfeiture, may be reduced or eliminated to the extent provided by rule of the
commissioner if corrective action is taken for the senior consumer promptly after the
violation is discovered.

(c) The commissioner may promulgate rules related to the reduction or
elimination of penalties for violations of this section on the basis of prompt action
taken to correct any harm caused to senior consumers by the violations.

(7) RECORD KEEPING. An insurer and an insurance intermediary shall maintain,
or be able to make available to the commissioner, records of the information collected
from a senior consumer and other information used in making a recommendation

that was the basis for an insurance transaction for 6 years after the insurance
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SECTION 10
transaction is completed by the insurer, except as otherwise permitted by the
commissioner by rule. An insurer may, but is not required to, maintain records on
behalf of an insurance intermediary.

(8) ExempTIONS. This section does not apply to any of the following:

(a) Direct response solicitations in which no recommendation is made based on
information collected from the senior consumer.

(b) Recommendations related to contracts used to fund any of the following:

1. An employee pension or welfare benefit plan that is covered by the federal
Employee Retirement and Income Security Act.

2. A plan described in section 401 (a) or (k), 403 (b), or 408 (k) or (p) of the
Internal Revenue Code, if the plan is established or maintained by an employer.

3. A government or church plan as defined in section 414 of the Internal
Revenue Code, a government or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax exempt organization under
section 457 of the Internal Revenue Code.

4. A nonqualified deferred compensation arrangement established or
maintained by an employer or plan sponsor.

5. A settlement or assumption of liability associated with personal injury
litigation or any dispute or claim resolu.tion'process.

6. A formal prepaid funeral or burial contract.

SECTION 11. Initial applicability.

(1) SUITABILITY OF ANNUITY RECOMMENDATIONS. The treatment of section 628.347
of the statutes first applies to recommendations for the purchase or exchange of

annuities that are made on the effective date of this subsection.
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SEcTION 12. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) SUITABILITY OF ANNUITY RECOMMENDATIONS. The treatment of section 628.347
of the statutes and SECTION 11 (1) of this .act take effect on the first day of the 7th
month beginning after publication.

(END)



